(%]

17

18

19

20

DATED:

BEFORE THE UNITED STATES SENATE
SUBCOMMITTEE ON ANTITRUST AND MONOPCLY

tE RS LS SRR RS LSS SRR RS R EE R SRS EEEEEEE SR

STATEMENT OF

ROBERT MORGAN
ATTORNEY GENERAL OF WORTE CAROLINA

ON THE
COMPETITIVE ASPECTS OF THE ENERGY CRISIS

EE S R R R R TR R R R R R R

June 8, 1973.

F, C.DEPARTRENT OF JUSTICE

- o~

P. O. 50¥ 629
RALEIGH. N, £. 2787

-

4
}
|
i



W

20
21
22
23

24

Point- I

Point II

Point 11X

Point IV

Point VII

" TABLE OF CONTENTS

2s To The Adequacy of Performance of Federal
Enforcement Agencies and Remedies Proposed by
The Executive Branch and Enacted By Congress .

"Does the Combination of Behavior .or Potential
Effect on Competition, Product zZwailability ang
Retail Prices Indicate the Probable or Poussible
Existence of an Illegal Combination, Contract,
Conspiracy or Cartel Operating to Bring About
the Current Crisis?*® e s e e e e e e e

"Do the Adverse Conditions in the Market

Place Warrant an Immediate, Expedited, But
Comprehensive Investigation By The Federal
Law Enforcement Agencies of the International
Activities of the Major Integrated 0il

Pages

Companies Doing Business in the United States?"

"Should Such a Thorough Investigation Fail to
2dduce Evidence of Illegal Activities, Do you
Feel the Situation Calls for Kew Federal or
State Legislation Which Would Preserve
Competiticn in the Various Levels of Petroleum
Harketing?"™ o 4 o o o 070 0 0 e 0 e e e e e .

State's Legislative and Investigative Efforts
to Deal with The Crisis. . . . + + « & + +« . .

The Various Provosed Federal Remedies, Both
Volurnitary and Mandatory, to Allcocate
Petroleuwn Products. s sk e e e e e e s e

~
-

and VIII Other Energy Matters Including 0Oil Company

Point IX

Cvmnership of Coal, Uranium, Atcomic Power
and Natural Gas, Giving us Your Views on
the Current Structure as it May Zffect the
Crisis.

Competitive Factors Influencing Energy Re-
cguirements for (A) Utilities, (B) Home Heating
Fuel 01l and Natural Gas, (L) Commercial
Accounts, and (D) O:thers. . . . « . « « + « .

Specific Progosals That Can BRe Zdopted at
State and Federal Levels. Including Eoth
Short and Leng-Range Remedies. o . .« . . .

.

[91]

12




10

11

v
ra

Lo
>

19

20

[SV]
ra

N
[ 93]

.gas, and recidnzl frel pil vseod to generate electricitv.

Mr. Chairman and distinguished committee members:

I am Robert Morgan, Attorneyv General ofLNorth Carolina, and
appear before you today in response to your invitation of June
4, 1973.

It is my intention to furnish you with certain facts as to
the impact the current energy shortage is having on the peorle
of my State, the business comnunity and the costs of government
itself.

The facts which I report to you today have been developed by
my office over a period of four years of litigation in rate
hearings in North Carolina involving the increasing costs of

energy due principally to increases in the cost of coal, natural

3

Additionally, my cffice has keen conducting an ongslng in-

[Ce]

vestigation into the marketing of gasouliine for some eichtesn
months, as well as the impact of merger activity. The gasoline
marketing incuiry is not concluded as vet, and will not ke for
some time. This is because an antitrust trial against certain
broad spectrum antibiotic manufacturers is scheduled to ccumence
on July 38th. We are devoting full time to that richt now.

o

Upon comnletion of that case we will return to the oil incustry.

I will address myself to thes points raised in your invitatic

point by point.

)
A




[<]]

-

16

11

12

13

~
D

3
(¥

- -3 el s % - -3 v - = e, Ty A
GZRpropricte rocomnendations to the President on alternats

POINT T
AS TO THE ADEQUACY OF PERFORMENCE OF FEDERALiENFORCEM‘NT AGENCIES
AND REMEDIZS PROPOSED BY THE EXECUTIVE BRANCIH AND ENACTED BY
CONGRESS.

The fact of the current crisis in the energy markets speaks
mere eloguently to this point than words can do.

0il import guota restrictions could have been removed as
early as 19€9. It was‘then obvious to all familiar with the
increasing demand on the available domestic supply of petroleum
products that the United States could advantageously use more
foreign crude o0il tec supply the natio:ns needs.

A special Cabinet Task Force on 0il Import Control vwas

commissioned by President Nixon to study the problem and make

solutions to the prcblem. The Task Force studied the matter and
issued its reports to the Presicdent early in 1270. It is note-
worthy that at that time the majority report specifically
recommendad removal of the guota restrictions on imports of
foreign crudé‘oil. When the reccmmendation was made, the cost i
of foreign crude was about $2.00 per barrel delivered to the
East coagst. This was substantially beslow the cost of domestic
crude o©il. Of ccurse, had foreign crude oil been available to
refiners in 1970 at much lower costs per barrel, it was fore-

seeable that competition for this o0il would have driven demestic

crude oil prices down to a competitive level. But there would hax
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been an adequate supply available to satisfy national needs,
In fact, had imports been freely permitted at the cheaper price
in 1970, it is entirely pos=z=ible, if not probable, that

domestic production would have been cut back.

If appropriate long-rgnge planning had been implemented with

regcard to U. S. resources and stockpiles, some designated demesti

crude o0il resources could have been conserved as an emergency

reserve for possible future national security contingencies.

The current energy crisis is primarily a long-range planning:

failure. The responsibility for that failure rests with the
Executive Branch of the Federal Government. The remedies for
the crisis have obviously become a responsibility of Congress.
The President, for reasons never made clear to mes at least,
Attorney CGeneral Mitchell gave the oil companies a letter
of immunity £from prosecution under the antitrust laws for their

combinad negotiations to produce and purchase crude oil from the

-~

OPEC* naticons, for importation into and sale in the United States.

+

The result has been that the oil companies have become the tax

]

collectors for foreign govermnments. The taxes are levied upon
U. S. consumers.

In their negotiations with the ®PEC countries the oil

companies, in effect, entered into joint ventures and profit -

*Organization of Fetroleum Exporting Countries, E.g. Libya,
Savdi Arabia, Irag, Kuwait, Venezuela, etc.

¢!
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sharing agreements with the OPEC countries.

e e ey,

With increasing

demand for petroleum products in the United States and the
limited amount of foreicn crude oil available to domestic re-
finers due to the import restriction, the price of foreign crude
01l climbed steeply. Domestic crude oii prices haveralso risen
sharply in recent years. The oil companies and foreign
governments have used the pericd between 1970 and the present

to eliminate the large price differential between domestic crude

0il and foreign crude oil landed in the United States.

It is significant that when the foreign prices of crude oil

had climbed to about the saire as domestic prices, President

Nixon then eased restrictions on imports of foreign crude oil

With .the +wo

approximaite doubling of price in a
vear pariod, and with

i~

(&N

profit sharing agreement with the OPEC countries, you cen rea

fs
-“

ly understand the reason for the recenit upsurce of profits of

major oil comparnies.

~
~

For example, Exxon's first guarter 1973 profits arc 43

percent higher than their profits in the first guarter of 1972.

I suspact the answer to this increase will, upon thorough

investigation, be found to be attributable toc the dealings

beatween the combined oil companies and the OPEC countries
during the pericd when the import restrictions were kept on
in 1¢273. —

>

K. C.DEFASTHENT OF JULS
F.C. 32 EL%
BEALEISH, N, €. 2761




It may seem that North Carolinians are ganging up on
President Nixon and former Attorney General ﬁitchell, bnt never-
theless those are the facts.

The second part of Point I relates to the potential effec
of the Tagleton amendment to the Energy Bill and the President's
pregram of voluntary allecaticon of scarce oil supplies. I will

deal with this under a subseguent point.

POINT II
"DOT‘S THE COBINAZTION OF BEHAVIOR OR POTEWTIAL ErfFECT ON
COMPETITION, PRODUCT AVAILZEILITY AND RETAIL PRICES INDICATE
THE A\On ALDLE OR POSSIBLE EXISTENCE OF AN ILLEGAL COMBIRLTION,

=TI

CO””‘ ACT, COWSPIRACY OQ CZ‘P'E:L CPERATING 7O BRIUG ABOUT THE
CURRENT CRISIS?"

I feel that it would be improper for & government prosscutor
to surgest that o citizen, elthex natursl or corporate, way be

! b

cient evidences

!nvl
-4

violating the lzvw until that prosecutor has sus

to convince him that either a criminal indictment should be

etion should be

3]

sought from the CGrand Jury cor that a civil

satisficd himself from evidence that there is & strong possi-

bility or probability of success in the action.

I can only advise the committee that as of this time I do

H\

not hava sufficient evidence to warrant our going to the Grand
Jury, or to institute a civil action against the oil companies.,
POINT III

"DO THE ADVERSE COMNDITIONS IN THE MARXET 2LAC
IMMEDIATE, EXPEDITED, BUT COMPREHENSIVE INVES

L
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FEDEPRAL LAW EWNFORCEMENT AGENCIES OF THE - INTERNATIONAL ACTIVITIES
OF THE MAJOR INTEGRATED OIL COMPANIES DOING BUSIKESS IN THE
UNITED STATES?" ’

Here thé answer is uneguivocally yes. It is my opinion
that this is the most urgent and compelling need facing this
nation today.

I would go even further. I say to you now that failure by
the Executive Branch ahd the Congress to act, and act now, will
cause the energy crisis to get far worse before it gets better.
The economic costs of failure to act will be borne by consumers,
.businesses and governmental units alike.

"POIRT IV

"SHOULD SUCH A THECOROUGE INVESTIGATION FAIL TO ADDUCE EVIDENCE
O ILLEGAL. ACTIVITIES, DO YOU FEFL THE SITUATICN CALLS FOR NEW

FEDIPAL O STATEZ LEGISLATION ¥‘3HICH WOULn F?E’C“P"—‘ COMPETITION

IW 80 VARICGUS LEVELS OF PETROL

ALY 3

.\]f
s

1

v answer is yes. I feel that trhe legislation should be

(18}

ained at giving the Federal Trade Commission and the rederxal
Courts greater discretion and direction to prevent the growth
of enerygy companies to the point that they become multi-fuel,
internatiornal cartels. 1In any case where such cartelization
is found to be realized or incipient, tﬁe Commissicn and the
Courts should be given the authcrity and direction to oxder

divestiture as'a means to restore and maintain coxpetition in

the finding, production, transportation, processing and

K. C. DEF’AF.T“
F.
RALEIGH, M. C. 27507
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I am one of those who believe that the best reguiation of
sellers flows from vigorous competitive activity among the
sellers for customers.

However, for competition to work as a regulating influence,
buyers must have meaningful alternatives in their purchasing
actiwvities. |

If it is truve, as I believe it is, that the current oil
shortage in the United States is a result of the combined
collaboration of irternational oil companies with foreign '
governments, then the existing antitrust laws as restrictively
interprcted by the Court and enforced by the Federal Government

have proven ineffective to maintzirn a truly ccempetitive market

L.

we
n which 2o

llers market their products and services.

POINT V
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STATE'S LEGISLETIVE AXD INVESTIGATIVE EFFORTS 70 DA
CRISIS. :

Our initial efforts were twofold.

First, we felt that the major buyers of fossil fuel energy

-

would be able to exert the most meaningful influence on the
sellers. The major purchasers of fossil fuels are, of coursg,

the elsctric utility ccmpanies. They were the first buyers to

feel the impact of scarcity in fossil fuels.

Liftoff, for the rising price of coal, occurred in 1969. .
The reaction of the electric companies to these price increases

was to reguest rate increases for electricity. We intervened
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in_rate hearings and we believe successfully prevented the
electric companies from passing-~on additionai costs to the
electric user. We urged and pleéded with otﬁer states to do
likewise as we hkelieved if all the states refused to permit
these major users of fossil fuel to pass on the increases in
costs, then the combined pressure of these buyers would force
the price of cozl down.

However, most states merely permitted the utility companies
to add fuel cost zdjustment clauses to their rate structure. The]
result of these clauses was merely to pass on the cost of fossil
fuel to the electric user.

We defeated that approach in Horth Carolina and defeated
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the eoffort to prove these coal coste

were evaen reasonrnable., If MNorth Careolina had, in 19€2 and 1970,
followed the course of our sister states, the proven acded costs
of hizher fossil fuel prices in electric rates would have been

s I sard, we initielly. defeated those efforts while our
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>f our standing alone on this
was to drive our utility companies earnings down to near disasten

Their earnincs fell to the point where they were 98th and 9%th

[

in the country of class A utilities. Their bond ratings fel
and this occurred at a time viten they needed addii:ional capita

to build new plants. BN
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Subsequent rate hearings were held and the increased costs

added

@)

of fossil fuel was then passed on to the consumers. Th
annual costs in electric rates alone is $140,000,000.

It is noteworthy that the costs of coal started increasing
in 1969 -- which just happened to coincide with the acguisitive
activities of the oil companies‘to purchase coal reserves and
coal companies as well as nuclear fuel reserves. They became
"total energy" coméanies.,

Thus the pattern develcped in the coal industry became
clear. A shortege occurred in vifal comurodity, prices-shot
up, the shortage was alleviatec and pfices leveled out at about
%0 vercent hicher than 3 years eariier. There was, and is, ro
alternative but to pay.

Tﬁe impéct of these increases does not stop with the
residential household. Manufacturers aﬁd other businesses are

tremendous users of electricity. As these added costs are

a

passe:

[4

! on to them, they must increase the prices they charXge

for the goods’ manufactured and sold. This then reduces their

[
{¢))
)]

bility fo compete effect

A

'\
<

(=gl

vely with feoreign produced goo
ks more foreign gocds come on the market, this adwversely affects
cur employment situation.

Now, that same pattern is recurring in the petroleum end

of the fossil fuels. Unfcoreseen shortage, emergency and crisis,

no alternatives to the buyers, and rapid escalation of prices.

-

O
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off from the general econoxmy of our state an added $125,000,000

You may be interested to krnow that using January 1, 1969
as the base point, the price of coal has risen more rapidly
than the price of beef. See Charts I and IT.

Now it is predicted that the price of gasoline may reach
as high as 75¢ per gallon this year.

Gentlemen, we Jjust simply cannot permit this to happen.

Our recofds shbw that over two billion five hurdred million
gallons of fuel for over the road use were sold in North Caro-
lina alone last year. The latest sales figures inaicated that
consumption rate will increase this year by some 8 percent.

The price'of gasoline has already increased, in the last

6 months by more than 5¢ per gallon and the increase is now

]
o

reaching 10¢

b

R

zr gallon.
2t that rate of use, just adding 5¢ per gallon will drai:

: !
in one year. If it increases 10¢ per gallon, that figure bhacomos

$250 willion cCollars. If the prices were to doukle, @s scme

predict, this would place an additional strain of a billion

dollars a year on North Carolinians alone -- attributed only to

gasoline price increases.*

That means much of these adfed costs will be passed on in
the form of increased costs of gocds manufactured, transporied .
and sold. BAgzin, severly injuring our ability to compete with

foreign manufactured ¢goods. We are a big textile state,

*Cur State purchases cover 15,000,000 gallons of gasoline annually
and the cost hzs recentlv increased 7 1/4¢ per gallcn or nore
than $1,C00,020.Local governments fear they mav curtail police
crulser's due to the gascline crisis. .




- 1 trucking state, and farming state. If our industrial base is
2 further eroded in its ability to compete, I hate to think of the
3 conseqguences to our labor mariet,.
4 The second phase of our efforts was to lcokX at the antitrust
5 implications. When we thought that a state could sue for injury
£ t® its economy we felt that it was worthwhile to pursue an
7 investigation into the matter.
8 However, when the U. S. Supreme Court held in Havaiil vs.
9% Standard 0il of Calif., 405 U.S. 251 (1972) that a state could
i
104 not sue an antitrust violator for injury to its economy (the
11 parens patriae cause of action) we felt the expenditure of our
!
190 recources to pursue a major antitrust investigation was not
. k
i f
120 Luzvantei when the ly possiblie result would ke sore injunctive
I
i 5 .
11 order issuilng from the court.
i
15 1] Because of the mere size of such an undertak¥ing, & huge
i .
16t lag occurs between the time @n antitrust violation has its impact
|
!
174 and the time a plaintiff can prove the violation cccurred. Thus,
131 where the only remedy ava11ab1e against a defendant is an in-
|
19 junction, this is no better than locklng_the barn door after
20 the horse has cgotten owt.
21 |l Class actions have proven too cumbersome as a device to
!
. ;
22% recover damsges 2s part of meaningful antitrust enforcement.® |
1 -
i
23! Thus we have bezn ground to a virtuzl halt in cur effcrts
241 by Federal Ccurt decisions. The latest decisions on these pointg
! *Toshes vs. General Motors Corp., F. Suppo. (N.
! Ti1l. 1973)
E .
i
i 11
i .
é - 1
: N. €.
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are Eisen vs..Carlisle & Jaccuelin, = F. 2d _ (24 Ccir.
1973) and the Frito-Tay case, ~ _F. 2d ;&__(9th Cir. 1973).
I call your attention to the fact that the Courts are
specifically saying in these cases that if a monetary remedy
is to be enforced by the Courts against antitrust vivlators
whose impact hits the public generally, then Congress must

add new sections to the antitrust laws.

POINT VI
THE VZ\R]'(‘US PROPOSED FEDERAL REMEDIES, BOTH VOLUNTARY 2XKD
MANDATOR TO ALLOCATE PETRCLEUM PRODUCTS.

The answer here is short and to the point. The evidence
is clear and unequivocal  that voluntary allocation is not
vorking aznd will neot work.

Frankly, I can think ©f ne good reaseon why it shoulda. I

8]

1.

W
a
(]
)]
b

ty
o

can think of no scund basis in law or norzals to ask &

o

—

mar: to voluntarily take action which is injuricuas to himself

for the benmefit of his principal competition.

I am reliably informed, I beliewve, that the independent

martveter of gasoline had, by February of this year, captured

ps

",

38 percent of the total retail sales of gasoline to the

motoring public in Worth Carolina.

1.._1

Y believe that it is folly to ask an integrated supplier

of a product to voluntarily take a part of a scarce commodity

: : : 3 ~orinetitlon:
he producas, and to his own detriment, sell it to his competition

If I were a lawver for an iniecrated oil company, I perscnally

12

]
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would advise them not to so sell.

Apparently that is exactly the advice they are receiving.

In North Carolina the independents have requested their suppiiers
to allocate according to the voluntary allocation plan of the
President. Thus far, the'suppliers have refused to do so.

As a consequence, the indepencents have sued their suppliers
in the Federal and State Courts. Through the imaginative decisic
of U.S. District Court Judge Franklin Dupree.in Raleigh, he
found that under the provisions of N.C. G.S. Sec. 25-2-015,%
the surpliers must allocate to their previous customers. He

set the case for trial on June 4, 1973. His decision was

guickly followed by a federzl judge in Charlotte and a state
Judge in Cresnsbhoro.

Thus, through thess court actions under N.C. C.S. Src.

gascline but under State law -- not Federal voluntary plans.
Not only are the suppliers not following the volurntary

plan, but, according to evidence produced at the hearings.

the majors are not aliccating crude oil to their former customers

wiho are minor refineries.
Thus we see the phenomenon of idle refinery capacity, a

potentially ready supply of crude o0il, and & shortage of LT

*North Carolina's Statutory Sections of the Uniform Commercial
Code. ' .

[
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For the short run, the only answer is a mandatory alloca-
tion plan and its immediate implementation. ' In the oil industry
itself, such provisions have a lcng history as devices to more
eguitably share the burden of adverse conditions. Examples
areiproduction prorationing by tbe producing states and the
histeorical allotment,component of import guotas. A temporary
mandatory allocation plan for the duration of the current crisis
would not be a violent departure from previous arrangements in
other segments of the oil industry.

POINTS VII AND VIII

OTHER ENERGY HAMTERS INCLUDING OIL COMPANY OWNERSHIP OF COAL,
URANIUM, ATOMIC POWER AKRD NATURAL GAS, GIVING US YOUR VIEWS O
THE CURRENT STRUCTURE AS IT MAY AFFECT THE CRISIS.

COMPETITIVE FACTORS INFLUEMCING FNERG
UTILITIES, (B) MHOMF HEATING FURL Oib AND NATURAL

COMMIICIAL A2CCOUNTS, AXD (D) OTEERS.

3G CNFRGY REQUIREMENTS

These mati.ers have been previously mentioned abowve and I
will not restate myv views here, except to state thalt we should

jump headfirst into hasty actions. I certainly

-

rot panic ard
do not have &ny confidence in the ability of a new reguictory

agency to regulate effectively the o0il industry to the

consumers' benefit.

th

Restoraticn of a t;nly competitive market will woxrk to both
th2 producers and the consumers benefit J.e. increased
efficiency in productiorn and distributicn and lowered prices

to the consumar. ‘ L

14
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POINT IX
SPECIFIC OPOS“LS THAT CZN BE ZDOPTED AT STATE AND FEDERAEL
LEVELS ITNCLUDING BOTH SEHCRT AXND LONG-RMNGE REMEDIES.

We considered at the close of our State's legislative period
this year, legislation which would require all producers to sell

to all buyers. This would be a radical remedial statute which

would overturn the rule in the case of U.S. vs. Colgéte & Co,
250 U.S. 300 (i919), in which the court held a supplier has
an ungualified right to refuse to deal with a customer.

Before pushing for this remedy at the state level-however,
I desired to have it fully studied by our economists *to mzake

sure we are not engagling 1in coverkill. 3ut in the short run, I

=

-

believe it would open the enecrcy market to all customars.

-

v

- For the long run, I believe vou should add a new section to
the Clayton Act to give the states a right to sue in their

2 i

copacity as parens patrise, for trehle damages forr injury to

the econony of the states. If the Clayton Act were also

modified so that the states could@ sue as parens patriae for the

collective injuries to the stztes' consurmers, then the e«fiicacy
of the private enforcement part of the scheme envisaged by the
framers of the antitrust laws will bzcome a practical and

workable reality.

~ 15
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You would thereby unleash the potential power of the fifty

several states against monopolists and price fixers without

regard to the whims of the particuvlar adizinistration in office.

Such a threat and the states'

performance would, in my opinion,
restore most of the competitive aspects of the marketplace which
have been lost through haphazard enforcement of ouxr antitrust

policy by Federzl agencies.

Thank You

16




