
THE OFFICE OF THE ATTORNEY GENERAL , 

I, HISTORY AND ORIGIN OF THE OFFICE OF THE ATTORNEY GENERAL 

The ancient and honorable office of the Attorney General 

is over six hundred years old, apparently corning into 

existence as early as 1278 A.D. The term "Attorney General" 

appears to have first been used in 1398 when a certificate of 
2 

the Duke of Norfolk was signed by four attorneys general. 

The authority of the Attorney General in England was 

very extensive and is set out as follows: 

1 

2 

(1) To prosecute all actions necessary for the pro­

tection and defense of the property and revenue 

of the Crown. 

(2) By information, to bring certain classes of 

persons accused of crimes and misdemeanors to 

trial. 

(3) By "scire facias", to revoke and annul grants 

made by the Crown improperly, or when forfeited 

by the grantee. 

(4) By information, to recove� money and other 

chattels, or damages for wrongs committed on the 

land, or other possessions of the Crown. 

(5) By writ of mandamus, to compel �he admission of 

an officer duly chosen to his office, and to 

compel his restoration when illegally o·usted. 

Bellot, "The Origin of the Attorney General", 25 Law Quart. 
Rev. 400 (1909) 

Id.; at p. 405 



(6) By information to chancery, to enforce trusts, 

and to prevent public nuisances, and the abuse 
3 

of trust powers. 

It is evident, therefore, that by the time the Colonial 

Governments were established in America, the office of the 

Attorney General in England had well-defined powers. In 

the new American Colonies, the office of the Attorney General 

became a part of the Colonial Governments and later the State 
4 

Governments. 

The Constitution of North Carolina provides that the 

Attorney General is to be elected for a term of four years 
5 

by the quaiified electors of the State. ·His term of office 

is to commence on the first day of January next after his 

election, and is 
6 

and qualified. 

to continue until his successor is elected 

Any vacancy in the office of the Attorney 
7 

General will be filled by the Governor. 

The Department of Justice, created in 1939, is present­

ly under the supervision and direction of the Attorney 
8 

General. By statute, the Attorney General must devote his 

3 

4 

6 

7 

8 

People v. Miner, 2 Lans. (N.Y.) 396 (1868) 

Hammonds, "The Attorney General in the American Colonies", 
Anglo-American Legal History Series, V. 1, No. 3 (1939) . 

North Carolina Constitution, Article III, Sec. 1 

Id. 

North Carolina Constitution, Art. III, Sec. 13 

North Carolina General Statutes 114-1 
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full time to that office and is prohibited by law from 

engaging in the private practice of law while serving as 
9 

Attorney General. However, no statute has been found that 

requires the Attorney General to be a lawyer. 

The Attorney General serves on several major committees, 

some of which are set out as follows: 
10 

(1) State Armory Commission 

(2) State Eugenics Commission 
12 

(3) Tryon Palace Commission 
13 

(4) Judicial Council 

11 

In addition, the Attorney General serves, ex officio, 
14 

as the legal adviser of the Executive Department. 

9 

N. c. Gen. Stat. 114-3 
10 

N. C. Gen. Stat. 143-230 
11 

N. C. Gen. Stat. 35-40 
12 

N. C. Gen. Stat. 121-19 
13 

N. c. Gen. Stat. 7-448 
14 

N. c. Constitution, Art. III, Sec. 14 
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II, POWER OF THE ATTORNEY GENERAL TO REPRESENT STATE AGENCIES 

In England the Attorney General was Chief Legal Advisor 

for the Crown and had charge of the management of all legal 

affairs and the prosecution of all suits in which the Crown 
15 

was interested. It has been repeatedly held that the 

Attorney General had the exclusive right to represent the 
16 

Crown. When the states broke away from the Crown, the 

sovereign became the people as represented by their govern-
17 

ments. Thus, the logical conclusion in interpreting the 

common law was that the Attorney General had the duty and 

the exclusive right to represent these governments and their 

agencies and officers. Beginning in the 19th Century, a 

trend developed in a number of states to diminish the Attorney 

General's common law power to exclusively represent the State 

agencies. Legislation was passed enabling certain State 

agencies to hire their own attorneys or allowing the 
18 

Governor to appoint the attorneys. Various .reasons have 

15 

16 

17 

18 

7 Am. Jur. 2d., Attorney General, Sec. 6, p. 6 

Commonwealth v. Margiotti, 325 Pa. 17, 188 Atl. 524, 
�27 (1936}; Rex v. Austin, 8 Price 142; Darling Apartment 
Co. v. Springer, 25 Del Ch 420, 22,A 2d 397 (1941} 

Darling Apartment Co. v. Springer, 25 Del Ch at 443, 22 
A 2d at 407 (1941) 

National Association of Attorney General's Committee on 
the Office of Attorney General, John B. Breckinridge, 
Chairman, Study of the Office of Attorney General, 
Preliminary Draft (Unpublished) (Jan. 1970) Sec. 1. 3 -
1.6, p. 1 



been given for this limiting trend, among them being the 

distrust of centralization and the recognition of certain 
19 

weaknesses in some of the Attorneys General. 

Today the states are split into several groups with 

some states continuing to give the•Attorneys General 

exclusive power to represent State agencies and others 

allowing these agencies to hire their own attorney. In 

North Carolina several boards and commissions are given the 

express authority by statute to hire their own counsel, 

some examples being the Utilities Commission, 
21 

20 
Employment 

22 
Security Commission, and Board of Medical Examiners. 

There have been numerous court decisions on this 

subject in jurisdictions other than North Carolina. One 

line of decisions has held·that, since at common law the 

Attorney General had exclusive power of representation, any 

statute in degradation of this policy must be express and 
23 

unambiguous. Other courts have held that statutes can 

impliedly grant an agency the authority to·hire· its own 

attorney even though the particular jurisdiction recognizes 

the Common Law. Specific grants of ·power to an agency to 

sue and be sued in its own name, or to engage in litigation, 

19 
Id. 

20 
N. C. Gen. Stat. 62-21 (1963) 

21 
N. c. Gen. Stat. 96-4 (d) (1957) 

22 
N. c. Gen. Stat. 90-21 (1915) 

23 
Darling AEartment Co. v. SEringer, supra; 7 Am. Jur. 2d, 
Attorney General, Sec. 9, p. 11 



..... 

have been held to impliedly grant the authority to that 
24 

agency to hire its own counsel. 

A few courts have taken the view that statutory boards 

not contemplated by the Constitution of the State are not 
25 

governed by the common law rule. In at least three states 

where legal services are basically centralized in the 

Attorney General, universities provide exceptions on the 

grounds that the duties and functions of a university pro-

vide it w-ith a legal personality of its--own different from 
26 

or officer. 

North Carolina G. s. 114;;;;2 (2) and 1I4'-2 (3) make 

it the duty of the Attorney General-to prosecute and defend 

all actions for the Governor, Secretary of State, Treasurer, 

Auditor, Utilities Commissioner, Commissioner of Banks, 

Insurance Commissioner, or Superintendent of-Pubtic--In­

struction if the agency heads request it, and to represent 

all State institutions if the head of the institution 

24 

25 

26 

Watson v. Caldwell, 158 Fla. 1, 27 So 2d 524 (1946) ; 
Saint v. Allen, 172 La 350, 134 So 24� (1931) 

Holland v. Watson, 153 Fla 178, 14 So 2d 200 (1943) 

Study of the Office of Attorney General, Prel'iminary 

Draft, supra, note 4 
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II 

§ 147-17. Ma employ counsel in cases wherein State is 
interested.-- a No department, agency, institution, commission, 
bureau or other organized activity of the State which receives 
support in whole or in part from the State shall employ any counsel, 
except with the approval of the Governor. In any case or proceeding, 
civil or criminal, in or before any court or agency of this State or 
any other state or the United States, or in any other matter in which 
the State of North Carolina is interested, the Governor may employ 
such special counsel as he may deem proper or necessary to represent 
the interest of the State, and may fix the compensation for their 
services. 



requests it. Whether the heads of these agencies or" insti­

tutions may request someone other than the Attorney General 

to represent them is debatable. North Carolina G. s. 143-

298 makes it the duty of the Attorney General to represent 

all departments, institutions, and agencies of the State in 

connection with tort claims against them. Furthermore, 

North Carolina G. S. 146-70 says that the Attorney General 

shall bring any actions or proceedings involving lands in 

which the State has an interest. Thus, in these two areas 

the Attorney General is expressly given the duty to repre­

sent the State. 

The principal statute dealing with the question of 

representation is North Carolina G. s. 14 7-17, which-is- set­

out in part as follows: 

" (b) The Attorney General shall be counsel for 
all departments, agencies, institutions, 
commissions, bureaus or other organized 
activities of the-State which receive support 
in whole or in part from the State. Whenever 
the Attorney General shall advise the 
Governor that it is impracticable for him to 
render legal services to any State agency, 
institution, commission, bureau or-other 
organized activity, or to defend a State 
employee or former employee as authorized by 
article 31A of chapter 14·3 of the General 
Statutes, the Governor may authorize the 
employment of such counsel, as in his 
judgment, should be employed to render such 
services, and may fix the compensation for 
their services. " [Emphasis ad?ed) 

In examining the origins of this statute, it appears 

that subsection "a" was originally meant to confer powers 

on the Governor to employ private counsel without consulting 

the Attorney General, at least with regard to legal services 

-7-



27 
involving an adversary proceeding. It seems likely that 

subsection "b" was intended to serve as a limitation on 

these powers. 

2 7  
N. C. Pub. Laws 1868-69, c. 270; N. C. Pub. Laws 1873-74, 
c. 160; N. C. Pub. Laws 1901, c. 744; N. C. Pub. Laws 
1925, c. 207; SeB Coates,. The State's Legal Business, 
16 N. C. L. Rev. 119 at page 137 and 138 (193 7-38) 

-8-



III. POWER OF THE ATTORNEY GENERAL TO REPRESENT 
THE PUBLIC INTEREST 

While the existence of a common law power or duty in 

the Attorney General to represent the public interest has 

not been unquestionably established, it very likely does 
28 

exist. The common law of England is, by statute, in force 

in North Carolina to the extent that it has not been repealed 
29 

or abrogated nor become obsolete or repugnant to freedom. 

The North Carolina Constitution provides that the duties of 
30 

the Attorney General shall be prescribed by law. Other 

states, relying on similar constitutional _and statutory pro-� -

visions, have found the office of-Attorney General to-be 
31 

clothed with common law powers and duties. In the early-

case of Hunt, Attorney General v. Chicago Horse -and Dummy 
32 

Ry. Co. , the Illinois Supreme Court said: 

28 

29 

30 

31 

32 

"The duties of such an office are so numerous and 

varied that it has not been the policy of legisla­

tures to attempt the difficult task of enumerating 

them exhaustively, but they have ordinarily been 

content, after expressly defining such as they have 

State Ex Rel Bruton v. Flying "W" Enterprises, Inc. 
273 NC 399, 160 SE 2d 482 (1968) 

N. C. Gen. Stat. § 4-1 

N. C. Const. Art. III, § 13 

Hunt, Attorney General v. Chicago Horse and Dummy Ry. Co., 
121 Ill. 638, 13 NE 176 (1887); State v. Missouri Public 
Service Commission, 352 Mo-29, 175 SW 2d 857 (1943) 

121 Ill. 638, 13 NE 176 (1887) 



deemed the most important, to have the residue ' 

as they exist at common law, so far as applicable 
33 

to our jurisprudence and system of government." 

No North Carolina case has been found dealing speci­

fically with the question of whether the Attorney General 

possesses a common law power and duty to represent the 

public interest. Even absent a case responding specifically 

to this question, there is some authority in our case law 

on which to assume the existence of this power and duty. In 
34 

the recent case of Sternberger v. Tannenbaum, the North 

Carolina Supreme Court, speaking through Chief Justice Parker, 

stated that the Attorney General has retained his common 

law power and duties regarding charitable trusts. From �this 

statement the conclusion can be reasonably drawn that the 

Attorney General has retained his full common law power; it 

would be unreasonable to assume the retention of common law 

power only in the charitable trust field. 

However, the existence of a _ common law power and duty_ -

to represent the public interest is an academic question in 

North Carolina due to action taken by the General Assembly 
35 

in 1969. During that legislative session a bill, codified 

33 

34  

35 

Id. at 640 

272 NC 658, 161 SE 2d 116 (1968) 

Session Laws of North Carolina, Chapter 535 (1969) 
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as G. s. 114-2 (8) , was enacted which amended the list of 

duties of the Attorney General. As amended, that statute 

now reads, in pertinent part, as follows: 

"[It shall be the duty of the Attorney General: J 

(8) a. To intervene, when he deems it to be ad­

visable in the public interest, in proceedings before 

any courts, regulatory officers, agencies and bodies, 

both State and federal, in a representative -capaci ty-c -

for and on behalf of the using and consuming public 

of this State. He shall also have the authority to 

institute and originate proceedings before such· 

courts, officers, agencies . or bodi-es and shall· have -

authority to appear befo_re agencies on behalf of 

the State and its agencies and citizens in all 

matters affecting the public interest. [Emphasis 

supplied] 

b. Upon the institution of any proceeding 

before any State agency by application, petition�-or -

other pleading, formal or informal, the outcome of 

which will affect a substantial number of residents 

of North Carolina, such agency or agencies shall 
. . 

furnish the Attorney General with copies of all such 

applications, petitions and pleadings so filed, and, 

when the Attorney General deems it advisable in the 

public interest to intervene in such proceedings, 

he is authorized to file responsive pleadings and 

-11-



to appear before such agency either in a represen­

tative capacity in behalf of the using and con-

surning public of this State or in 
36 

State or any of its agencies. " 

behalf of the 

It seems certain that the General Assembly intended, 

by this amendment, to clearly establish the power and 

duty of the Attorney General to represent the public interest 

quite separate and apart from the existence of any such 

power and duty at common law. The language used, particu-
37  

larly in the last sentence of (B) a, provides solid 

statutory authority to support the existence of a broad, 

general power and duty to represent the public interest. 

36 

37  
N. C. Gen. Stat. S 114-2 (8) 

N. C. Gen. Stat. S 114-2 (8) 

-12-
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IV. POWER OF THE ATTORNEY GENERAL TO ABATE PUBLIC NUISANCES 

As a rule the Attorney General of a state retains the 

common law powers of that office except where they are 
38 

expressly modified by statute. As mentioned earlier, 
39 

North Carolina has by statute declared the common law to 

be in full force except where repealed, obsolete, abrogated 

or repugnant to freedom and independence. The "common law" 

referred to in the General Statutes of North Carolina has 
40 

been held to be the common law of England at the time of 
41 

the American Revolution in 1776. 

In 1939 the Attorney General was given the duty of 

performing "all duties now required of his office by law." 
42 

The Supreme Court of North Carolina has clearly· adopted the 

view, without expressly stating it, that the phrase "all 

duties now required of his office by law" includes the 

Attorney General's common law powers .. -The• Court has stated 

that:· 

38 

39 

40 

41 

42 

7 Am. Jur. Attorney General § 7 

N. c. Gen. Stat. 4-1 

State Ex rel Bruton v. Flying: "W" EnterErises, Inc. , 
273 NC 399, 160 SE 2d 482 (1968); State v. Lacke:)'., 
271 NC 171, 155 SE 2d 465 (1967) ; State v. Willis, 
255 NC 473, 121 SE 2d 854 (1961) 

State Ex rel Bruton v. Flying: "W" EnterErises, Inc. , 
273 NC 399, 417; 160 SE 2d 482, 494 (1968) 

N. C. Gen. Stat. 114-6 

-13-



"In the absence of statute and barring those 

instances where an individual may take action 

because of his special damage ., 'The State 

is the proper party of wrongs done to its 

citizens by a public nuisance'; . and we 

are of the opinion that this must be done, as 

heretofore, on the relation of its Attorney 

General." [Emphasis added] 

Further, the Court, expressly relying on pre-revolution­

ary English case law, has very recently stated that the 

Attorney General retains his common law -powers as to 
44 

charitable trusts. As stated previously there seems to be 

no reason why the Attorney General's common law power to-. 

protect charitable trusts would be retained in preference to 

others. Therefore, it must be assumed that his full common 

law powers have been retained. 

Under the common law the Attorney General was--give:rr 

-broad powers to institute · actions in equity, as-relater, to-· 
45 46 

abate purprestures and public nuisances . .  

43 

44 

45 

46 

McLean v. Townsend, 227 NC 64 2, 643 ;- 44 SE 2d 36 (194 7) 

Sternberger v. Tannenbaum, 273 NC '658, 161 SE 2d 116 (1968) 

Def. -- "An inclosure by a private party of that which 
belongs to . . . the public at large; . . • A public 
nuisance must be something which subjects the public 
to some degree of inconvenien.ce or annoyance; but a 
purpresture may exist without putting the public to 
any inconvenience whatever." BLACKS LAW DICTIONARY 
1401 (4th ed. 1951) 

1 Wood, The Law of Nuisances 107-110- (3rd e·d.·-189'3) 

-14-
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Ccmm,011. I.aw· =t:i.:onss fb=nnisaace;c .p,;t:cpresture or any 

other matter aEFei I Lng,. thee people •g�nerally :in the same manner 

as ind±.tldu:a:I. =ng.Iainants=,, coula:.oul:;,:: becmaintained by the 
4,7 

Atto=ey GerreraI... S--omec o:f:: thecc cases cs tating the extent 

of these==· Law·em,.ierscare=particul.:ar.J:y.:relevant to 

current ec:c:lo:g±.c:aL ]?.rOb:1.emsoc;. At-::common�.law: for example: 

"' - - any· bnrasinrr o:f:: or:cencroach:inent -:on the sea 

shc:J:e = bed: of arr. estuary_ or:cna;i:i·g<!hle. tidal river 

between lr±gli-. and: Tow,1ater:mark·, while. =the same 
48 

:cemains- in. tira c:r:owrr. HE ac:purp;r::est=e.'c". 

Such ±:nvas:i.on-sc -and:. encroachments ,we·re ,-abated by the 

Courts af Engl:am:E iir. actions= broug�t :by: the Attorney General. 

CUrren.t p:i:a:hlemsc a:f ['o:JTu:ti:bn:. and::ahilse cof :estuaries may well 

result in public: demand:: f:br:: reassertion ·of ::these powers ·over 

the physica.L envi'ron:ment.. 

47 

48 

49 

Raines v .. ffaker.,. L Ainb· •. lSB; 27-Efig., .Rep. 105 (1752); 
An.an.,, 3: Atlc. 75:0:-75:L:,. 2£, Eng,. Rep;: .12.30- (1751) 

Atto=ey- Gen·e:rrl v;. Cliaw.her:lainei 4:K:& :J 292, 70 Eng.. 
Rep. 122 (l.85:&) 

2 Storey•·sc Eq: •. .rw:i:s,.. 223:;. s.-922: (131:h ed. 1886) ; 1 Wood, 
The Law of Nuisances= 1n7::.:1.n9, (3rd:·ed�: 1893) ; Attorney 
General v .. Ri.chardsc, 3:Ahs.truther:·753; 145 Eng. Rep. 1028 
(1794) and. cases, ci.ted.; Ahon •. 3:Atk, . .  750, 26 Eng. Rep. 
l.23Q (1-75:Z) 

49 
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V. POWER OF THE ATTORNEY GENERAL TO 
CHARITABLE TRUSTS 

The Attorney General of North Carolina is charged by 
50 51 

statute and by common law with the duty of protecting 

charitable trusts. In cases of mismanagement of charitable 

trusts, the clerk of the superior court is required to give 

notice to the Attorney General or the solicitor who repre­

sents the county. It is then the duty- of the one so noti-fied 

to bring an action, in the name of the State, for an 

accounting by the grantees, executors, or trustees of the 
52 

charitable fund. 

The Attorney �eneral may enforce, by a suit for writ of 
53 

mandamus, any transfer for charitable purposes. Should- a 

specific charitable purpose become illegal, impossible, or 

impracticable of fulfillment, the Attorney General may, 

where the settler or testator manifested a general charitable 

intent; apply to the superior court for an order -requiring 
54 

administration to fulfill the general charitable intent. 

In an action against the trustee of a charitable trust, 

upon a contract within his power as trustee, the plaintiff is 

50 
N. c. Gen. Stat. 36-20, 36-23. l, 36-23. 2, 36-35 

51 
Sternber9:er v. Tannenbaum, 273 NC 658, 678-679, 161 SE 
2d 116 (1968) 

52 
N. C. Gen. Stat. 36-20 

53 
N. C. Gen. Stat. 36-23. l (c) 

54 
N. C. Gen. Stat. 36-23. 2 (a) 
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:zreqtri.:ced ta: g:L've � b17:·:rrrail: to:t:he.eAt-torney General of 
55 

the existen= and:. nab::tres o:f:' theccacti:cin.. Failure to give 

the requ±.re<l' no:ti:= b:ars: enforcement ::against the trust 

property· crf arr. ensuing: j:µdgment::incthe. cp+aintiffs' favor. 
56 

The Attc:rney· Genera:L maY.· in.tervene"incsuch actions to contest 
5'2: � 

1::he rlgfLt cr:E t:h-e ]?.i:ai.:hti:ff:: to:: ree:ove:E;: . 

'llha etatutess I::e.q!Iirin.g;the"AttarJre¥_General to perform 

c:ert:ain. du.ti.es :t:ed:atiirecto:charitablect:r:usts should not be 

=nstrued asc Iimi.tations;c up9nc.his ;cp9we= ., He retains 
SB'.: 59 

ex:t::reme:l.y· hr:crad· statutory_ and:'.common ·law powers in this 

area. It. s-e-ema that-� at:: commons.law: : 

"'Any. cp.iestimr a:ff.ecting�a:chari-table trust may 

I:re b:ro:uqht li-efbr.ec thee court::by"·infO:rmation in the 
60: 

Itallle cr:E the A'ttor:ney_ ·General�''. · 

The Supr-eme. Court of NOr::th·. Carolina 0seems to have adopted 

mf.s broad v:i:ew fu. its: statement::that;: where charitable trusts 

are =ce=-ed, "'If the: Attorney: General :is not a necessary 
6I: 

party,, he sur.e:Iy· fr ac. proper:.-pl').rty:,·'I · 

ss 

S6 

S7 

sa 

59 

60 

61 

l!f. c: .. G:en •. Stat •. 31i '--3 5 :( b} 

N. c: .. Gerr •. s:tat�. 31i'--35'(b) 

l!f. c .. Gen •. &tat •. 31i,'--35:(b) 

N. c: .. G:e:rr •. S:tat-•. 3£'--23:a L car , 114-6 

Sternbergerv�. T.annenbamn·, 273:N�C.: 658, 678-679; 161 
SE 2d ll6 (1968) 

Hill on Trusts 458 (1846) citing numerous English cases 

Sternberger v,· Tannenbaum, 273 NC-658; 161 SE· 2d 116 (1968) 



The original common law powers of the Attorney General 

were based on the interest of the Crown. As the theory of 

the divine rights of monarchs declined, however, the interest 

of the sovereign came to be expressed in terms of "public 

interest. " The power of the Attorney General to protect 

charitable trusts has in recent years, therefore, been found 

necessary: 

62 

"' Because of the public interest necessarily involved 

in a charitable trust or gift to charity and essential 

to its legal classification as a charity, it is 

generally recognized that the attorney general, in 

his capacity as representative of the state and of 

the public, is the, or at least a, proper party to 

institute and maintain proceedings for the enforce-
62 

ment of such a gift or trust.'" 

15 Am. Jur. 2d, Charities, § 119, as quoted with 
approval in Sternberger v. Tannenbaum, 273 NC 658; 
161 SE 2d 116 (1968) 
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VI. POWER OF THE ATTORNEY GENERAL IN CRIMINAL ACTIONS 

The common law powers of the Attorney General of England 

have been enumerated as: (1) To prosecute all actions 

necessary for the protection and defense of the property and 

revenues of the Crown, and (2) by information, to bring 

certain classes of persons accused of crimes and misdemeanors 
63 

to trial. These broad powers gave the Attorney General 

of England control over a criminal case from its very in­

ception at the- trial court level through the appellate pro­

cedure. During Colonial North Carolina, the duties of the 

Attorney General included the supervision of "all details_pf _ 
64 

the King's case-s from beginning to end," and "all the powers ,- -

authority, and trust that the Attorney-and Solicitor of 
65 

England had in that Kingdom." 

The North Carolina constitutional provision establishing 

the office of Attorney General declares that, in addition to 

specified duties, _the Attorney General-Shall exercise all other 

63 

64 

65 

People v. Miner,. 2 Lans (N.Y.) 396 (1868) 

Hammonds , "The 
Anglo-American 
at p. 11 

Attorney General in the American Colonies," 
Legal History Series V. I, No. 3 (1939) , . ' 

North Carolina Colonial Records, Vol . .7, 1765 to 1768, 
at p. 486. 
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66 
duties prescribed by law. The General Assembly is authorized 

to enact laws defining the authority of the Attorney General 

concerning prosecution of crimes and the administration of 
67 

the State's criminal laws. 

As provided by statute, the Attorney General's duties in 

the appellate courts are." [t]o defend all actions in the __ 

appellate division in which the State shall be interested, or 
68 

is a party. " In all criminal cases that are appealed to 

the North Carolina Supreme Court or Court of Appeals, the 

Attorney General represents the State before. those tribunals, 

both by brief and argument. 

Also, under the North- Carolina Cons·ti tution, ·Art. III-; 

§16, the solicitor shall "perform such du-ties related to - -

appeals therefrom [Superior Courts of his district] as the 

Attorney General may require." It would appear that under 

the provision the Attorney General could -require that- a. 

solicitor assist him in preparing the State's brief or upon 

• • 

argument in the appellate courts when there is an appeal from 

a criminal action in the Superior Courts of the respective 

solicitor's district. 

It shall be the duty of the Attorney General "when 

requested by the Governor or either branch of the General 

66 
North Carolina Constitution, 

67 
Art. III, Sec. 13. 

North Carolina Constitution, 
68 

Art. III, Sec. 18 

N. c. Gen. Stat. 114-2 (1) 
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Assembly tn af!!.Har :Eta:::- thee S:t.a:t:eccili�.aay.�·other court or 

tribunal in any· cause. =mattes::, c:i:iril · or criminal, in which 
69 :' 

the State may· ha a p.ro::::t:y· =interested;:"' This appears to 

be the onl.y way that: thee Attorney: Genera:t�can prosecute a 

criminal act:i.on. irr. tlie tri'acJ" conr:l:s.=unless:ca cspecific statute 

gives him pawer ta:o EZOS-=1:es a2p39-r:t:icular:-offense. At the 

request of a des:i'g:rr'tted' exe=:t:i:ve=offfcer:-or .the official 

head of a Stare irrEEti:.t:uH on·,. the=Attorney _ General shall pro­

se=te and de£:errd 53.li.tSc rel:ated:' toe matters- :connected with 
70: 

their departments,= i.ns±i±u:tions: Tnis=is distinguishable 

from general criminal: pros:e.=:l:ions 0 atcthestrial level. 

The statute that thee North· Carolina :Supreme Court has 

relied heavily up.on. to: res:tr.i.ct·. the-cpowers- 0of· the Attorney 

General. over Toca:r prose:cnti:bns= iiENorth:carolina-General 

Statute 114:-2:(4:) ,. wh±ci:i·. pr.o:vides.= that -::the:duty of the . 

Atto=ey General s±iaTL bee '''{ t-j P= consult cwi th. and advise the 

solicitors,. when. reqp.e:sted'. J:iy_  thenr, in�all �atters pertain-

ing ta· the duties: of thei:J::· of:fi.ce" '.' · Tnis dangJJage implies that 

if the Att=ey General:,. up_on·.the:solicitor'.s request, sent 

an attorney from h±& a:EE:i:ce' to: assistcac:solicitor, it would 

be only in an. adv:±s:=y· capaci.ty_; . However,· .it is doubtful 

that such a re.ques-t by a si:,li.citorc would ·be aeons trued under 

this section. as mandatm:y .. 

69 

70 
rd.; see examp-Ie i1'r s· N; c:. Law Review 344 (1930) 

N. C. Gen. Stat. 114-2(2) , (3) 



( 

The two North Carolina cases that have considered this 
71 

problem are STATE v. LOESCH, and N.A.A. C.P. v. EURE, 
72 

SECRETARY OF STATE. The court in STATE v. LOESCH, supra, 

concluded that the several solicitors of the State, as well 

as the Attorney General, are constitutional officers, so 

that the Attorney General has no constitutional authority to 

issue a directive to solicitors concerning their legal duties. 

The Court relied on Art. III, Sec. 18, of the North Carolina 

Constitution, giving the General Assembly the authority to 

enact suitable laws defining the powers of the Attorney 

General, and pursuant to the above authority, the General 

Assembly enacted N. C. General Statute--l-14--2 -prescribing the 

Attorney General ' s  duties. Subsection 4 provides that he 

shall consult with and advise the solicitors when requested 

by them. Therefore, the court reasoned, the duty of the 

Attorney General insofar as it extends to the solicitors of 

the State is purely advisory. The Attorney General has no 
constitutional authority to issue a directive to any other 
constitutional officer concerning his _legal duties. The 

court in N.A.A.C.P. v. EURE, SECRETARY OF STATE, - supra-, also 

concluded that the duty of the Attorney General insofar as 

it extends to the State's solicitors is purely advisory, when 

the Attorney General has no specific enforcement duty in 

connection with the statute under which prosecution is sought. 

The trend has been from a �entralized to decentralized 

control of prosecutions in North Carolina by the Attorney 

71  

7 2  
237 NC 6 11, 75 SE 2d 654 (1953) 

245 NC 331, 95 SE 2d 893 (1957) 
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Genera.I.. When. the ci'=i ±:: that� theeAt.tarney General covered 

during Col.on£ctl. Ncn:.th. Caru-linac becamectoo :large, he was 

given the right to: appo:int deputies o in:each county . Then-the 

General Assembly· began·. to:: app:oint-::his cde.puties. A Solicitor 

General was the.i::e.aft:er- cre-a:ted:w± th cnntro-l: :over the 

solicita:cEE,, and liy· I:BD:6: thee Attorney:·Genera:1: :was restricted 

to one of six Sta:'-._e cli:st:ci.:'ctsc in:-.which:: . he "cauld prosecute at 

the tri.aI. I.eveL •. . Dr. l.:8£:8' thee General :Assembly gave the 

solicitors p:o:wer to: pros:e= tec in:cthe-:tri:a1. :courts, thus 

relieving the. A tt=nay· G'eneraL of:: the�dlity::.of: prosecuting 

trial dockets; irr any · �tri:ct:: inc. the :Seate. .'  

Perhaps the: pri:mar::Y_· concideration :-.that ·must be borne in 

mind when. e:xami'ni:ng, the: :cei:ati.onship::betw:een the Attorney 

General and the: Io:c:aI. pros.eccu tor:" is c:that �the office of 

Attorney Gener.al is of comrnon . law ·origin cwhile that -o f.:±he 

l.ocal prnsecutor.�.is rxnre,Jyc · s±a tutory� .. Tne. :courts . of. at least . . . . 
7i3: 

four states ,. a.I:though· r.e.cog!1izing :the 'gE!neral capacity of 

the Atto·rney· Genera.I. to: usec common ·. law· p9wers, have reasoned 

that, when. the: Le-gi:s:Ia:ture: deleg?, tes , duties, which were the 

Attorney General •·s, filncti..orr. under: collimon law, to a prosecuting 

attorney,. the: pa:wer.s0 so: deleg9-ted " vest �excl:tisively in the 

l.ocal prosecutor.. The. ratii:male•. behind :these decisions is 

that the office: of rxro-secn:tihg: attorney _ is' carved out of the 

office of A.ttor.ney- G'ener.al:, . and:' ves ting : such duties in the 

73 
Kansas: See State v. Finch, 128  Kan. 665, 669� 280  
P. 910,  912 (1929). New Jersey: See Bd. of -Pub.- Util. - · -­
Comrn'rs of N.Y . v. Lehigh tr. R ; R., 106 N.J. Law 411 , •t13, 
T49 A .  263, 264 (1930). Oregon : See In Re State v. Millis, 
61 Ore. 244, 249, 119 Pac . 763 , 765 (1912). West Virginia : 
See State v. Ehrlick, 65 W. Va . 700,  64 SE 935 (1909) 



prosecuting attorney necessarily divests them from the 
74 75 

Attorney General. Yet the Minnesota, 
76 

New York and 

Pennsylvania courts have held such powers to be concurrent 

in like s ituations. It is unclear whether the North Carolina 

Supreme Court is saying that the office of solicitor has been 

carved out of the office of the Attorney General, or whether 

they are basing their decision solely on our statute that says 

the Attorney General shall advise and consult with the 

solicitors, and concluding therefrom that he has no active 

duties as a prosecutor. 
77  

Various authorities have advocated centering authority 

for criminal prosecutions in a central state office such as _ _ 

that of the Attorney General. They- contend that such cen--- -­

tralization would be more effective than the existing patch­

work of prosecutors in combating organized. erime, assuring 

more uniform application and enforcement of the criminal laws,-

74 

75 

76 

77  

State Ex Rel Young, Att ' y  Gen., v. Village of Kent, 96 
Minn. 225, 104 NW 948 (1905) ; State Ex 1lel Young v :­
Robinson, 101 Minn. 277, 112 NW 269 (1907) 

People v. Brennan, 69 Misc. 548, 127 NY Supp. 958 (1910) ; 
People v. Tru-Sport Pub. Co., 160 Misc. 628, 291- NY 
Supp. 449 (1936) 

Commonwealth Ex Rel Minerd v. Margiotti, Att'y Gen., 
325 Pa. 17, 188 A. 524 (1936) 

American Bar Association, The Prosecution Function, 
2.2 (b) , and 20 A. B.A. J. 651 (1934) ; The Challenge of 
Crime in a Free Society, a report by the President's 
Commission on Law Enforcement and Administration of 
Justice, p.--149 (196 7) ; 1952 National Conference of 
Commissioners on Uniform State Laws .,-Model Department -­
of Justice Act, Section 7. 
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providing for better qualified and better compensated local 

prosecutors, and generally improving the level of administration 

of criminal justice. However, if the Attorney General 

possessed such power, he would be able to intervene only in 

occasional cases of great importance ; he must necessarily 

leave to the local prosecuting officers the general task of 

law enforcement within their respective territories. 
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