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Consumer Protection: 1Its Theory and some suggestions.

The Xonorable Robert B. Morgan B
Attorney General of the 8tate of North Carolina

Regardless of its purposee-~whether it be poiitical theory,
humenitarian idealism, or persuasive rhetoric~-and regardless
of its constantly changing mesning, the language of these docuw
ments that found a government attains an inviolate character.
Oaths of office often commit governmental officials to the preser-
vation of the principles of these documents in the face of political,
economical, cultural, and societal changes that were not and could
not have been forseen by a nation's founders., Yet as long as a
society continues in existence, as long as its fundamental documents
are not repudiated, the language of these documents must be preserved
intact and must serve as the theoretical foundation for the society's
policies. It is only when the fundamental documents of a society
can no longer perform this theoretical foumndation that these docu-
ments have outlived their usefulness, for only then can they no

longer serve as = le¢x svpra leges, which every fundamental document

must be 1f it 18 to have anything more than merely a ceremonial
Place in a nation's history.

If a fundamental document is to maintain its status as a lex
supra leges in a world that changes continually and in unforseeable

ways, such a document must be a "living"™ documbnte=~it must be made
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to mean anything that is considered necessary to justify those
governmental policies vhich are needed to preserve the nation and
its people's vwell being. But such reinterpretation must be justie-
fiable; it must be continuous and coneistent with the document's
earlier meanings, for only in this vey can a fundamental document
majintain its authority as basic lav snd continue to receive the re-
spect that such a document deserves from the citizens of the nation
vhich the document establishes,

The need to protect the consuming public from fraud in the
market place is of recent origin and vas never forseen by the
founding fathers of our nation. The simple life of the eighteenth

century amply Justified the doctrine of caveat emptor, for in those

days of relatively simple products and natural packaging, each
buyer could examine the product he was buying and act on his own
Judgment and his ovn risk., But the simple days of the eighteenth
century are gone forever. The products of an industrial age are
far too complex to be judged by the dbuyer for vhose use they vere
intended. VWho among us can Jjudge the quality and safety of those
products vhich are nov so familiar in households? Automatic can
openers, radios, television sets, fans, air conditioners, furnaces,
refrigerators, dishvashers, ovens, vater heaters, garbage disposals
~=the list is8 endless, And vhat housevife can open packages in
grocery stores to determine if an extra-large sige box is full or
partially empty, if the tomatoes packed in a box with a celephane

top are ripe on the bottom, if the hidden lover layer of pork



chops are as meaty as the visible upper layer. Our complex and
prepackaged gociety makes it impossible for the consumer to examine
the product he is dbuying, and if he canﬁot examine it, he cannot
Justly be held responsidle for the purcﬁase of its deficiencies

and dangers. The doctrine of caveat emptor is no longer vorkable,

for the buyer is nov completely at the mercy of the producer and

packager.

But 1f the doctrine of caveat emptor is no longer vorkadle,

wvhat legal doctrine is to replace it, and hov can this nev doctrine
be Justified? VWhat Justification is there in the rundameqtal-dbcu-
ments of American government for the legal protection of the con-
suming public from fraud in the market place? As the Attornej
General of Horth Carolina and as a person vho believes th;t the
consuming public deserves such protection, I find these quégtions
pertinent, and I have tried to find a basis for such protectioﬁ in
the fundamental documents of American government,

¥Yhenever a person studies those documents carefully, he cane-
not escape the impression that one of the major functions of govern-
ment is8 the protection of individuel rights, and of course, the
Bill of Rights wvas not meant to confer rights but to fulfill this
function of protecting them, As Jefferson said, "The care of human
li{fe and happiness . . . is8 the first and only legitimate odject
of good goverament,"l

When people think of the Bill of Rights, howvever, they usually

think of things like freedom of speech and religion, the rights of



assembly and of petition, the right to protection from unreason=
atle searches and seigures, and if one is a states' righter, the
10th smendment which is supposed to invest the states with certain
povers, But {n thinking of the Bill of Rights, people never re-
member the 9th amendxent, which reads,

The enumeration in the eonstitution; of certain rights,"

shall not be construed to deny or desparage others re-

tained by the people.

It 48 vell knovn that this amendment embodies the politié#l
theory upon vhich our nation is based, That theory teaches tha£
before the establishment of government men existed in a state of
nature under a naturel lav that endowved them with certain natnral
rights, VWhen by mutual consent men created government, they gr;nted
to it their authority to zdjusicate end execute the natural lav,
but they retained their natural rights, for such rights zre un-
alienadble, as our Declaration of Independence states,

John Locke, of course, is the 18th century philosopher vhose
writings most influenced the founding fathers, and Locke held that
."the state of nature has a lav of nature to governm it, vhich teaches
that no one ought to harm enother in his life, health, lidberty, or
possessions.'3 This lav gives to all men an unalienadble right to
felir treatment in metters affecting their lives, health, libdberty,
end possessions, and naturel rights such as these are thcse that
the 9th amendment must have been meant to guarantee, This natural

lav vhich Locke states implies that the right to engage in free



interp»ise haz nevey included the right to deceive someone throuzh
mislesding or false representation, for if it did, such decepticn
would always be unfair treatment in matters affecting the consumer's
possessions, perhaps affect his health and even the length and
quality of hiz life, That John Locke understood this implication
of the natural law is amply demonstrated in his maxim that "politi-
cal power . ., , [is the] right of making lsws with penzlties of
death, and consequently all less penalties, for the regulating and
preserving of property, and of amploying the force of the community
in the executicn of such lews, and in the 2efense of the common-
wealth from foreign injury, and all this only for the pudlic good."h
It is for this purpcse that most legislation is made, dbut such legis~
lation mue¢t not be frgmwed in any way that infringes the civil 1li-
berties of the pecple or their right to the pursuence of hsppiness,

Jefferson, wvhen he drefted the Declarsztion of Independence,
attempted t; concisely formulate this generel political philesophy
of Locke’s in the well known first part of the declarstion's second
psragrapht Ee there vrote thst

We hold these truths to be self-evident, that sll xmen

vere ¢crcgted egual, that they gre endoved by their

creator with certein unslienadle rights, that among

there sre life, liderty, and the pursuit of heppiness,

That to secure these rights, governments zre instituted

AMORE BeN , o o
The framers of cur state constitution thought so much of this poli=

tical philosophy thgt they repeated it slmost vord for word in

Article I, Section 1 of our state constitution,”
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All of this is 80 well known, it hardly needs rentiocn, bdut
vhat 13 rot so w2ll known 45 thet this politicsl philcsorhy can
be used as the besis for elilsociel leglslatfon, for it stetes
thet &l wen hsve sn unsllienetrle right_io the pursuit of hapﬁiagss.
" Thomas Jeffersom wes very clear ;hout vhet he took to be the
:£§£ning ¢f the verd taprpiness:
The art of life i{s the art of avoiding pain. Let the:
gloomy monk, sequestered from the world, seek unsocial -
Pleasures in the bottom of his cell! Let the sublimated
puilosopher groep visionary happiness, while purseing '
 phantoms dressed in the gard of truth! Their supreme
wisdonm ip suprerme folly; and they‘giatake for happiness
the mere absense of pein. Had they ever felt the solid
~plensure of one generous spssm of the heart, they would ex~ 6
change it for &11 the frigid speculations of their livas.g‘ .
'Tc Jefrerﬂon. Eaﬁfiness is the aim‘ofrlgfe; the alsence of'pniﬁ;j
,(hlﬁhough not tkRe mere absence of pdiﬁiiis the true 'el*city. o
The sugggg bonnm i8 not to be peined 1n bodf. ror troutled in
m1n5.7 kll soc¢&1 legislation gtems from these principles, for
Yf}l social legisldtion ains at the remoynl of the body's palns snd
the mind's tridbulations. Thue social Iégislation is &5 American
as the Declaration of Independence, fof 4t {8 the conseguence df
our uﬁalienaile right to the pursuanré of tappiness. To opposeA
soclal legislation "on principle® thererore 18 unpetriotic

Patriotlc ssntiments. hovever, can be expressed in meny vays.

It has been satd that "The patriot?!s blood is the sced of fraeaon’s

»n8

tree. And Shakespeare erked, "Who is8 there so vils that will

'not love his country?"g Ané ve wvould all agree that no notion can



gt

e grext In which patrictism 1e not extelled as a2 wirtue. I an
sure anlise that all of us like to think of ovreelves nc peiriotice,
even though we will from time to time corplein skhout peying texes
l#f atout havirg to send our sons off to wer; yet fow of us vould_
fgggitate to pledge nur anllegiance, Bﬁf I eften wender how'm;ﬁ§e
of us‘have seriovsly thought ebout thgf'pledge end whet it sm&s;
:bf covrse, we all remember pledging our allegiance to the *lag, to
 the repudlic, to bne naticn unéder Go@?fﬁdivisible. Sut how many of
jnm.récall pledglng liberty end gnstiqéifcr 2all? Yet lidberty ané.
'5§stice fer all islpart of the pledge. too. |
o Liverty 1= n§§‘éy present concern, howvever, important as 1t
'is; for liverty sggﬁslto speak for itself, As Addison recognized,
®uhen libverty is.gone, 1i®e grovws 1nsi§1d and hes lost 1ts‘religh.'1°
Thus =en vill fight for his liberty and dle for it if necessery.
-Buf a men vwill quite often endure injustice,

.  At & member of the bar, Justice ié oy maein concern, bat
it 18 also =& patribtic virtue wvithout which no goverorent car tfuly
ecgtire the respect of its people. George Washington recogniséﬁ
this vhen he said that "The administration of Justice 46 the firmest
pillar of government,”l) put most people think of the sdministra-
tion of jusiice As'u governmental affair which thsy need not bother
themselves with, Yet the true realm of justice lies in the field
of everyday transactions between man; for vhat is jJustiece except
glving every man his due? Prsud in the market~place do2s not rene

fer Justice to the consuner,
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Whenever an unscrupulous businessman deceives a custozer about

the true price of a product, leading him to believe that it is more
expensive than it should be or that it will cost less than it ace
tually does, the customer has not been treated justly., Pricing'
a product in accordance vith the laws of supply and demand is o#é
thing; deceiving the customer is aomeéh;ng else., The one is ;gy;d
business, the other is fraud.

.Whenever an unscrupulous businessman advertises a product he
never intends to séiifin order to attract customers to his place
of business, he 15 villfully and deliberately engaged in deception,
and Jjustice is not being served. Such bait and switch advertising
i= not only intended to defraud the customer, but the legitimate
businessman as wvell, |

Whenever nﬁ unscrupulous businessmen deceives a purcheaser
into believing that he shall receive a product for practically
nothing 1f he vill merely refer the seller to additional customers
to vhom he vill then meke the same offer, justice is not being
served, for ve all know that no man can stey in business while give
ing products avay merely for the nemes of other prople. 8Such chaine
referral seiling does not serve justice, for ve all knov that ho‘
business is honest that pretends towgive products aveay. Businesi
is not charity.

Whenever a fraudulent busine;sman offers a "free girt"™ with

the hidden provision that the recipient purchese some other snd

usually unvanted product, Justice is not deing served.



Whenever an unscrupulous dbusinessman frirhtens an unwvarry
customer into dbuying products he neither wants or needs bdy '\M\%A‘Aqé
telling him thet what he has is unsafe, jJustice is not being
served.

Whenever a producer deceptively packages his product in
order to deceive or confuse the consumer, justice is not being
served,

WVhenever a manufacturer places dangerous products on the
market without making such dengers known, Justice is not being
served,

And finally, vhenever industry rapes for its own profit
an environment which belongs equally to every citisen, Justice
i8 not being served,

These unjust dbusiness practices, however, cheat not only the
consumer, they are also a dreain on the financial and social sector
of society, for they breed contempt for law and order and loss of
faith in our free enterprize system and way of life. In short,
such dbusiness practices are unpatriotic, for they weaken the nation.
Fraudulent business practices not only create hardships for une
suspecting customers, they stifle growvth, cheat the business come
munity out of legitimate sales, breed disrespect for lav, and des=
troy the citigen's faith in our form of government. We cannot afe
ford to tolerate them 1if liberty and justice for ell is to prevail
in this ldahd, Such practices must be prohidited,

But the prohidbition of such practices is not easy, for our
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legal syster lacks a corprehensive statement ¢f standards of faire
ness and safety in the market place, &nd tecesuse of the swiftness
of changing conditions within cur society, such standards may be
impossidble to forrmulate in anything but a temporary vay. Further=-
more, cur legal eystem which embodies the maxim that the accuseé is
innocent until proven guilty requires nct only that an infured
paerty bring suit but thet he prove his contention that he accused
was responsible for the injury. Since legal actions are expensive
to initiate and carry out, and since rost fraudulent dbusiness
practices involve a vast number of minute injuries, the c¢onsumer
cannot profiTadbly sue even though the fraudulent bmeiness practice
is enormously profitable to the seller,
The regulatory agency has been. our governpent's attempt

to devise and impose effective standards of fairness and safety.

AN A Tasay £y AN/
Bus7the regul;?%ry agencies have proven themselves incapable to
performing the task effectively. The business communities which
the regulatory agencies are cealled upon to regulate can exert
poverful pressures wvhich the consumers wvho the regulatory agencies
are czlled upon to protect cannot match., And attempts by consumers
to initiate class action suits in &an attempt to overcome the exa-
cessive expense of individual suits have been frustrated b; the
the congress' reluctance to dbroaden the permissible grounde for
them, the judicisl fear of an overwvhelring burden on the courts,
and the length of time required to try such suits., Consequently,

if the problems of consumer protection are to be solved, tvo things
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nust be done: regulative sgencies must be made responsidle to the
people, and a way of awvarding damege claims to consumers must be
found which does not involve legal action of the traditional kind.
These goals call for some fundamental changes in our goveramental
structure, if our citizens are to be protected and if they are to
have a role to play in forzulating the policies wvhich are to govern
consumer protection,

Téthgiz]effective way of making our regulative agencies
regponsible to the people which is congistent witin the fundamental
principles upon which this nation is built is to put these agencies
under the control of elective officiais, And although each agency
head might be an elective officisl, it would in all likelihood de
more effecient to put all the federal regulatory agencies under the
direction of a Bational Regulatory Board made up of inédivicduals
elected by the people who should have both the power to appoint
and dismiss the heads of the particular agenciee.la Trils National
Regulatory Board should have the pover to formulate anéd continually
revlise standards of fairness and safety to which industry must cone
form ané to levy penalties for nonconforzity. Ir order to safe-
guard the independence of the members of this bosrd, such things as
corpensation large enough to render industeiil bribery and influence
ineffective, recall, staggered terms of office beginning in off
presidential election years, the prohibition of seeking this office
in groups or by party affiliation, and severe penalties for cor~

ruption in office should be considered, For only if a Sranch of
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governpent cen be creeted wvhich cen be both independent of induestriel
influence and responeidble to the people cen we heve effective cone-
sumer protection.

Ard in order to render the claSs;agtion suit precticel, con-
sideration czhould perhaps be given to p?oviding the Zetinnel o
Regulatory Board with an 1nveatigatofy.égency to receivse andrih§§8-
tigete the merits of citizen complaints. and a speciel Court or

Consumer Affrirs to mwerd damages rrom whiuh sppeel woul& not be

_possible; otherwise our systen ofwgivilrand criminzl courts must

‘be &racticelly reformed and expanded'if'consumer compleints sre to

be handled efflciéhfiy. Until such-ch§hgea sre made in our govérn-

mental structure, the only practical[?éapon thet cer be used to -

‘protect the consumer in the market pigcé is the cease and desigf
injunction, vhich mey end the unjﬁst'?féetices ef specifié.éonégrns

'bﬁt vhich cennot géﬁpensate the exploited comsumer or penslise iﬁe

unscrepulovs céné?tﬁ?ﬁ
Our rorerethérs wrote thet in order

Thet the grzet, generel, and eesential principles of I*berty
ezd free government mey bte recognized and established , . .

wve do declare » . . that we holé it to bve sslf-evident thst
all persons are created equal; that they are endoved by their
Creator with certsin inalienable rights; that emong these are
l4fe, liderty, and enjoyzent of the fruits of their own labdor,
and the pursuit of happiness, _

That to secure these rights, goieénments are instituted emong

meh.,

That all political power is vested in, ard derived fro=m, the

people; all government of right originstes from the pecple, is
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founded upon their will only, and is instituted solely for the gocod
of the wvhole,

That the people . . . have the inherent, sole, and exclusive
right of regulating the internal government and policies thereof,
and of altering and abolishing their . . . form of government vhens
ever it may be necessary for their safety and happiness; but every
such right should be exercised in pursuance of the lav, and consis=
tently with the Constitution of the United States.

That a frequent recurrence to fundamental principles is adbso-
lutely necessary to preserve the bdlessings of lidberty. These
famous vords, taken from the Declaration of Independence ard the
Constitution of North Carolina, (vhich merely states in stronger
language the sentiments of the United States Constitution) provide
the basis for my political beliefs and impose upon our goverament
and our people certain obligations. The government must preserve
the lives and lidverties of the people and enadble them to enjoy the
fruits of their ovn labor and engage in the pursuit of happiness.
Any government vhich does less than this betrays the trust of the
people. If we are not nov to betray that trust, strenuous attempts

to protect the consumer must be made nov.



