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RESPONSE: Senior Vice President Martin and Vice President Winner delivered the charge
to the commuttee orally. The attached document, {imﬁ.&{.ﬁ b} {;E A 1.:3:;13 | Affairs, was a
summary of potential matters to consider, but was not intended to be limiting,
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harge procedures. iﬁ $0 personaily felt that we should address

lated azsd because our faculty and adrministrators %‘1&;%- expressed concern
post-tenure review procedures.

I was surprised to learn of the objections to an administrative review, as these were never
conveyed to our committee, Lpon my request to réceive a copy of the resolution that is cited
here, Brenda sent me what exists—a vote by one of the FA committees opposed to
admimistrative review.

pBecause of the work that our committee had been doing on this the ?mp_gf;a; s that GA
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put forward for consideration by the BOG were removed from the June BOG agenda, and




have not been moved forward since. | believe that Vice President Martin s interested 1n
considering the work of our comn z:."'tw betore making any further [?t’!"i”’.‘:i;ﬁ;'::ﬁai to the BOG (but
that 1s my m’xéz-"z?l.:famwé assessment
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“orievance,” and certam matters that leave their campus for Board o ‘?f‘m_:-a::!w.:fg;?rm;am'
“appeals.” In deference 1o zhmc mstitutional differences, we tried to make the
G*n. mmm;.. s accommaodate however an institution approached these he f..,iz'ing;_-,-;

(Questions had arisen in the past about detaiis veral _;. s of hearings. such as burden of
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still lacks detail. Since we were not aware of questions or ]?”b ems that had arisen under that
Section, we ftﬁ not recommend changes to 1t.)

¢. Review of impact on existing BOT tenure
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RESPONSE: We have not reviewed ca impus BOT g:! 5, but assume that if the proposed
revisions are adopted that some changes wi l e required at the campus level. We do not
expect major changes to be needed. We were g to accommodate campus di Ferences in
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terminology but retain the substantive nature of cach type ut hearing.
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One of them only atiended the charge meet: n 1€ fﬁhar 2 faculty appointees
_Li&rh &Hﬁfﬂn‘jii‘{f and provided suggestions/ feedback. They and all other members of the
o m‘*t nittee had many opportunities to discuss, refine .-.,1,“1 object to the findings of the group

I see no reason why you should doubt what the report says about the level of agrzement that

e f:é‘if: ulty representatives or other members have with the recomme
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RESPONSE: As indical ;,v in the Rw‘{?au se to 2.0, above, ﬁ,mm CesT Was
intended to accommuodate those campuses that, al campus level, jatters
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bring this policy into conformity with Code section 103 as to color and creed. The intent of
Legal Affairs at GA is to amend Code section 103 to change the language about the military
to what is ;sr*{:ﬁp-ﬂﬁwd i 10 Eﬁ 3.1, THH general statement of bases for appeal has been in place
for many, many vears. No change was made with any intent to place anv more limit on
campuses than prese ﬁﬁé}f exists.

RESPONSE: Policy 101.3.1 presently covers age. The changes proposed were made 1o
in

1 understand from GA’s Lugan Aftairs that the State Personnel Commission has recently
added sexual orientation 1o 118 List of prot tected cle asses under Chapter 126, GA’s Legal
Aftairs and Human Resources have begun discussions internally about proposing the addition
of sexual orientation to the protected groups in Code 103 and f:rt 1er Code sections/policies
that a:ig-:ﬁ:mz' prot &*”*a:fi groups. This 18sue }‘i not yet b‘“ﬂ!i aised with the Board of
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Lovernors, 30 there 18 no indication how its members will rmrmd 10 such a proposal.
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rmh*‘ for non- a.a.;:;_ili‘v EPA emplovees as now exists in Policy

300.2.1. A word search has been performed on the Code 609/61 1 proposal :;mcum&-m ,--13;7-:1 it
does not show any use of the w "?‘*i_"i “reappomtment.” We sought to be ;areful about using the
" in this section because we were sensitive about not creating any notion

word “reappointment
aone can appeal not

of entitlement to another app{ahﬁ'-tm—m But, under present policy,
receiving a new appointment. While we did not seek to enlarge appeal rights for EPA non-
fac Li.it:m we did N0t seex 1o reduce them ether
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RESPONSE: We are not certain if you refer 10 a specific section, or mean in general. [ here
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 The Various n'*a'*sz&l rs have had seen the terms used differently (inm
mh*« rquent dmtmw with CAOs, we talked about the same ﬂmw‘}. Thus, we tha:mgm that

adding definitions of kev unde fined terms would | be usefully m himiting grounds for
discharge. We are eager for your help if yvou have better suggestions for these terms.

For this ternm. W ware envis SCHNEONE W h('i Was teaching i such a manner
consistently not to convey the suk 1..5 natter 1o the students as usin a poor te ad e
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It means, to us, that someone 15 not being attentive 10 thewr job duties.

atisfaciory performanca” s g very cifferent stondarad and is
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RESPON %L. This is one m' the most s _mif’i{;ﬁnrch:f;n &5 th;u We are p*‘“ﬂ*’} ysine. Because the
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current reasons for discharge are generally construgd 1arrowly, discharge for unsatistactory

it

performance does not east i‘» tl nto any one of them (this ?*ﬁ::r:r%?i ctive is I ustrated by my

discussions with others, who vanously suggest that unsatisfactory performance belongs in

t:lths;?* mcompetence or neglect of duty). Thus, we thought that it would be appropriate and

useful to add a new category regardimg unsatisfactory performance. This seemed especially
elevant because we have a post-tenure review }}z'a"u:fz-aﬁ. that can result, in the most

cases, in discharge.
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My subsequent discussions with CAOs have verified that thev balieve that addition of
unsatisfactory performance 18 appropriate and useful, Some fr@.uggeit that we might do bettes
by explicitly defining that unsatisfactorv performance is covered under either incompetence
or neglect of duty, b it all felt that we needed the addition.

e

Of course, the explicit addition of unsatisfactory performance into these other causes for

discharge will not solve the 1‘:»‘5-13&., of LIIiH”z[Hfm..t&"Il“ﬁ performance being acknowledged as a
cause for discharge. If that is the issue, then where the words are placed is irrelevant.

At the recent summer meeting of the Academic Council of NASULGC, we had a session on

university legal matters, led by Dr. Beverlv Lee of Ruigers University, a specialist in

umversity law. In the Q and A session, | explained our situation and asked Dr. Lee if she

fhﬂfa_;f:f‘;f--- the addition of unsatistactory performance was aj pproy riate. She agreed that it was,

and, she addec, that if the Li?‘z“u rsity _Im a post-tenure review process that fed into the
_discharge procedure, then it was particularly app ropriaté and useful.
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I Rh PONSE: Again, we thought by defining key terms that we were improving the situation

perceive a'*h‘ cal misconduct in the facy Uty member’s field to be misconduct that comes
Wit ]1'1'1 this term. Likewise, mismanagement of a w*r’v:.:ff‘as*ﬁ grant, or whatever, that 1s

significant would seem to us to be misconduct—such as misuse of grant monev.
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We were seeking 10 resolve the present amb
J1.3.1 interpreting that Code section.

Why is thare no more review by the BOT
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Second, one of ! he {.J A Hf*f*"ﬂw did research on pa lmzw at % large university systems.
did not find anv that had two sets of boards, He sent out a guery o other uni vEersity
ity about systems that have m ;;.Zl'gz}ﬂ._ levels of boards, and asi e-:i OW many
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u.‘u tified to him by the responses (Oklzhoma, Florida and Utah), all only ha i ane level of

board review, "%i"'mf._ | ug,h‘r that removing a step this process was consistent with
national practice and 1--:(*:;151;;:1 help the case move

Third, the experience of the iegal f-r;m.?f on the committee was Ihzﬁ.t_?*aa:: BOT 15 very reluctant to
overturn a chancelior’s decision, and, they could not remember a case in which this had
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the BOT in their deliberations. Thus, we need to borrow an attorney from another campus or
(A o 3{31»: “£1-~ BOT. This is hard to manage.

So., we consider that the appeal to the BOT not useful, cumbersome, time-consuming and out
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-of step with common practice at other universities
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member mayv not grieve or appeal the degision :.:i*st the un ' ot b _f i_' &M a pew
appointment, We believe that this 1s good practice and o© vishe >xplicit,
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RESPONSE: This 1s the third major recommendation i th wt, We have added t
option of an administrative review In respanse to the general feeling that post-tenure review
1s burdensome and not m’i«‘&iﬁ:.‘“d In the vast :-*ramnmx of cases (I note, i“ r exampie, that in
approximately 140 post-tenure reviews done this vear at \L“ Et.,:ﬂ , 2 were found to be

unsatistactory—-and we tend to have more negatives than most campuses!).

Please note tha! the recommendation says that a campus may grant the opticn for an
;‘:”xd.z“z‘gz%‘,&ﬁ;i":ii'ﬂ ¢ review; it does not require a campus o adopt this option. So¢. each campus

H
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could decide to allow it or not, dma. wding on s own m-ma‘:-ff?iim 0f the relative importance of
faculty owners! 1? Of the process versu -iww y the process with the least imposition on the
_time and resources of the facuity.
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Wet {.‘*Ei&'u-"-. hat an administrative « p ion would allow most faculty 10 |
that 15 ho E sFhicient and effective, and that it wouid not ""*L arbitrary. |
L]h ml er was not being ;-imé'imrééy judged to have performed unsatisfactorihy
administrator, the recommended procedure requires all subsequent reviews 1o be
rev i WS,
There remains m: roblem—a rare one, 1 believe--that an administrator would
arbitrarily pm tive review to a faculty member who I1s act %g v performing safis]

such a case, the other i"f&{féiﬁ'%-’ it the unit should make the ¢ ;a.:f, AWAare i,f‘;,ii this 15 going on, ¢
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that the department chair'head can be assessed and, if necessary, §
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remaining az*éf‘tz{r:ar'izmr%. , A% Wi ‘*'i- as 11:.‘33{”_!'-1*.‘;:51"3;% facuity ownership of -;h;... process, 1t desired. So,

propose ;id{i‘iitﬁ a step after a faculty member requests having an administrative review. [f the
faculty member does wish 1o have an administrative review, the appropriate facu
ﬁ.'i}maﬁ need to vote in the affirmative to allow such a review. This would allow the faculty to

allow administrative reviews that they th *}L*‘*%E were deserved (that 15, for faculty who were

ity group

EE &

generaily acknowiedged as being productive). 1his would aliow the tacul h O PeIeCT @n

administrative review if they thought the review would be a whitewash of an unsatisfactorily
performing facuity member. 1This would also aliow a ‘*awh_- group to decide that they would

not al 'lirs;:m- any zz{f;;‘a nis fatrw reviews, 1t they wished to expend their time and resources
it 5bl iﬁﬂwiﬁ
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RESPONSE: No, they aren’t. Note that we were deliberately vague about what happens

after a second negative review so as to provide campuses flexi oility in how they handle such
situations. So, if Tnfﬁ JAgUENEss IS a concern, it was deliberate.
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RESPONSE: We added the additional detail because the addition of an optional
administrative review seemed to warrant it




. SUMMARY OF CODE 600 COMMITTEE RECOMMENDATIONS

Code Section 602 [Tenure]

Changes are only proposed for sub-section (6), to bring it into conformity with proposed
changes to Code 603. “Unsatisfactory performance” 1s added as a ground for discharge,
and the grounds for suspension/demotion are revised to make clear those options are only

available for lesser forms of misconduct.
Code Section 603 [Discharge and Sanctions]

Definitions of the grounds for discharge are proposed for Code 603. A new basis for
discharge for unsatisfactory performance 1s added (to include unsatisfactory post-tenure
reviews). The changes proposed in Code 602 are also proposed for 603. This section
will explicitly address suspension/demotion in more detail than in the past. The burden
of proot 1s explicitly placed on the university, and the standard of proof is stated as the
preponderance of the evidence. Several changes will move the appeal process along
much faster. A notice of intention to discharge a faculty member would include the
specification of reasons. A fixed time limit of 90 days within which the faculty hearing
should occur 1s proposed. Appeals would go from the chancellor directly to the Board of
Governors, removing the Board of Trustees from the appeals since we are not aware of
any university system in the country that has two different governing boards involved in
reviewing employee appeals. The time limit for the Board of Governors’ decision i1s
deleted, 1n part to allow the BOG to remand cases without concern about the time limit
and to recognize that currently 1t takes approximately 45 days to establish the record on
appeal and receive statements from the parties, often leaving the BOG a 30 to 45 day
period 1n which to meet and decide the appeal. Since the BOG does not meet every
month, this creates a need for a change. Authority to reassign a faculty member to other
duties 1s added to the right to suspend with pay. Other changes generally seek to make
the language consistent and parallel with other provisions.

Code Section 604 [Non-reappointment]

It 1s proposed that this section be revised to apply only to tenure track faculty. The sub-
section on special faculty 1s moved to new Code Section 610. Minimum standards for the
campus appeal/grievance process are set out, leaving opportunity for campus policies to
contain differences (much like the discharge requirements in Code 603). More detail 1s
set out concerning appeals to the Board of Governors.

Code Section 605 [Termination]

An erroneous restatement of a sentence at the end of the section 1s deleted.




Code Section 609 [Appellate Jurisdiction]

We propose that the section on non-faculty appeals be deleted from this section and
placed in a new Code Section 611.

Code Section 610 [Special Faculty]

A new section for special faculty 1s proposed, containing the prior Code 604 language.
Special faculty could be appointed on an at-will basis, not just for a fixed term. It 1s
clarified that there 1s no expectation of a new appointment, and there are no
grievance/appeal rights.

Code Section 611 [Non-Faculty Appeals]

Minimum standards for campus appeals/grievances are set out, leaving opportunity for
campus policies to contain differences. The standard of proof and burden of proof are set
out. Appeals from the campus end with the Board of Trustees. No new appeal rights are

provided beyond what the Code/Policies presently permit.

Policy 101.3.1 [Non-reappointment]

Changes are proposed to make this section consistent with its companion Code Section
604 and to delete language about the appeal that was placed in Code 604.

Policy 300.1.1 [SAAO II}
Sub-section III. 1s amended to be consistent with the new Code 611 and to improve

language and consistency of usage. Salary payment ends after the decision by the
chancellor/president.

Policy 300.2.1 [EPA Non-Faculty]

Sub-sections III.- VI. are amended to be consistent with new Code 611 and to improve
language and consistency of usage. Salary payment ends after the decision by the
chancellor/president.

Policy 400.3.3 [Post-Tenure Review]

Material about the original study and historical information have generally been deleted.
Additional purposes have been stated, including that these reviews be conducted on a
regular basis; that an administrative review, rather than an original faculty peer review,
may be substituted at the request of the faculty member, but subsequent to finding a
deficiency, reviews must be by faculty; and faculty members will have an opportunity to
respond to post-tenure reviews. Contents of the post-tenure review dossier are set out.




More detail 1s provided concerning procedures subsequent to an unsatisfactory review,
including creation of development plans and additional reviews.

In a discharge hearing, peer judgments by the faculty conducting the post-tenure review
are to be given deference by the faculty hearing panel. The unsatisfactory findings of the
post-tenure review committee are presumed to establish the grounds for discharge. The
faculty member may ofter evidence to rebut that presumption to show impermissible
reasons for the unsatisfactory review (same as for non-reappointment) or material
procedural flaw. The university may then offer evidence to rebut the faculty member’s
evidence. It is explicitly stated that the university has the burden of proof and that the
standard of proof 1s preponderance of the evidence. The prior statement about not
abrogating the criteria and process for discharge is deleted.




